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BAY CITIES PAVING & GRADING INC.
Bus: 1450 Civic Coun, Bldg, B SU~911400.Concord. CA94520

(925) 687'8668
Fax (925) 687-2122

Mell: Poet OIIlce Box 8227, Concord, CA 94524-8227

February 4,2016

Department of Transportation
Division of Engineering Services
P.O. Box 168041, MS 43
Sacramento, CA 95816-8041

Attn: John McMillan, Deputy Division Chief '.

Project:
Bid Opening:
Re:

Dear Mr. McMillan,

04.210704
12/03/2015
Response to Third Protest of DeSilva Gates Construction, LP

On Janulll)' 25, 2016, DeSilva Gates Construction, LP ("DGC") submitted a third protest of Bay
cm",,' biu. There is nothing within DGC's third letter that suppOrts DGC's claim that Bay
Cities' bid is nonresponsive. DOr.'s protest is meritless and must be rejected.

vue's pl'Otcst is faulty because it is the prouuct of fwse assumptions. DGC then misapplies case
law to its faulty assumptions and argues that its ooJlcl""iuns ">UIIloLbe contradicted. Nothing
could be further from the truth. r.alifornie colIselaw provides that not only must a protesting
bidder show that there was a bid Irregularity but that the bid irregUlarity proVlded the low bidder
with an actual advantage. For instance, DGC argues that the decision in Valley Crest
Landacape, Inc. v. City Cmmr.U (lIthe. City olDavls, 41 Cal.App.4th 1432 (1996) supports its
position. In Valley Crest, the City of Davis issued specifications that required the bidders to
perform no less than 50% of the work and list the percentage of the bid item price, Using the
Cuu.L."d ~l~.uL~Jplic.1l: :auJ }'_J:c'f.u.lu.gwtJ Lu uuluuluLD lJUtJUOD1I'l.lCtOX' pardoipadonJ lho ~lty
cll1culated that North Bay was subcontracting R~%of the work. On its face, North Bay's bid was
nonresponsive. The City allowed North Bay the opportunity to "correct" its bid so that North
Bay would be performing more than 50% of the work. The COUIt in Valley CnW hdd th"LNorth
Bay's mistakc was a material one that the City could 110twaive bee"".", it nIlow<;u Nurth BliY IUl
actual advantage. Simply by leaving its bid unchanged, North Bay could escape its bid without
having to forfeit its bid bond. North Bay's error was not simply a theoretical advantage but an
actual advantage that could not be waived.

Unlike the ValIiY Crest decision, thfl:low bidder's mistake in the Ghilotti Con9tructlOl'l v. City of
Richmond (1996) 45 CaI.App.4th 897 waa an immaterin! mistn!ce tOOtthe City of Richmond was
entitled to waive. Ghilotti involved a project in which tile bid specificatioJl J'equiItd lhHl bidders
pcrfol'm no less than 50% of the contract. The low biddel', OBCI, "UbUlillcu Iibid showing it
would be performing 45% of the contract The low bidder informed the City of Richmond that it

"1l1.tM pollay ofl3lY CIUn,alllmploY""" tl'tiNcl duflr,g employlTlonl owllhotJtNlJIl'dto rlotl, cOlor, NllIglol\. lex, net/onel origin. ""ti, m.rlr.! «velerln ltalUI, IJ)fIdIoal~ondJrlonorhllfldlollp, or errt
"thai' 1ll8aly pl'OLecLed lriaw... ThIISW1l1ecMOWlocl1l8 \hSI 84)1 ClUe, P•..••lna and Clradlog Ine, Ie e.n Eq.Jel opporwJ'll\i EmDiay.r, .Ad bound b)llh- olau ••• ~ oondldona Id.nllrl.d Ir\Ex.oullv. Ord'r
'12Ae. olll.manded.ltIo \IIotnam EraV8leran, RllldjlJ8tmenl Allalmnce Atl cf '81.4, IUlM1ended, 38 u.e 2012 and ",don,o,s otth. R-ttabll1,UoTl Aot of 1S11'3•••• m.nded, lind tr.lrlmplementllllil
retul.UI)IlI end wN'el'lby \hit ol.un art InoorpOlQt-d I'l.,.In.~
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could easily meet the 50% participation level by purchasing some of the subcontractor's material
"'11fllil'~ T,ilrl'nnr I\fillr' ilrul'lWlr, Ih. I'.'ond biddllI in illi/tott! p~ot.otod tho lonl DidGIldIU'guoa
that it did not conform to the specifications and the City had no choice but to reject it. The City
decided the the variation was Immaterial and awarded the contract to the low bidder. The
appellate court in Ghilotti upheld the lower court's decision and held that the variance of 5%
was an inconsequential omission that the City of Richrnond was empowered to waive.

On its face, Bay Cities' bid shows that it meets the State's requirement that Bay Cities perform at
least 30% of the work. Therefore, 8ay Cities' bid is unlike the low bid in Valley Crest. DOC
has argued repeatedly that Bay Cities has mis-calculated the percentage of Bay Cities'
participation and that, if Bay Cities is furnishing Vanguard's materials, then Bay Cities
participation would be higher thlUlBay Cities IlIlticipated, But DOC has been unable to provide.
IlIlYevidence to show !mYeIIOIon Bay Cities' part, In effect, DOC argue~ that Ray r.itie,~hM
miscalculated the costs of Vanguard's materials by roughly $1.6 million dollars. Bay Cities'
DBE .lUrm~hows that Bay Clrtes will be performing 3I% of the work. !Ovenif all or vue' s
calculations were exactly correct-which they are not- then Bay Cities would be performing 34%
of the total contract instead of 31%.

DGC has failed to make even the pretense of arguing that Bay Cities would have some advantage
over other bidders. The low bidder in Valley Crest had the actual advantage of withdrawing its
bid without danger offorfeiting its bid bond. Bay Cities' has no such advantage. The Contract
r"quITO," t.hat.t.h. oontrootor pOl'fo•••• a mi.oUmum 30% 6£ the 'W'<>rkwith it.!! ewn fOI~~4. 1Jv~,I;1'
everything that DGC claims is true, Bay Cities will be performing 34% of the contract instead of
31%. No court would ever hold that a bidder could be allowed to Wltb<1rawhis bld witbout
penalty because he planned to perform 31% of the bi<1lJutWIll mstead pertbnn 34%. TlIis
argument is nonsense and akin to arguing that a bid which includes a 11% bid bond instead of a
10%biJ buml illUlll be rejected because It provides some theorertcal advantage to the bidder.

nnr. hR3R 180 distorted the holding of MCM Constrllction, Inc. \'. Cit}' and County of San
FrancIsco (1998) Cal.AppAth 359 in a failed attempt to support its position. In MCM, the low
bidder failed to list the price to be paid to seven of its nine subcontractors as required by the
City's specifications. The court held that the City had the discretion to enforce its bid
requirements against the low bidder, DGC has cited the decision in MCM for the proposition
that the:

"The Court held that the City of San Francisco was required to reject a contractor's bid
because the bidder had failed to comply with a bid solicitation requirement that it state on
its List of Subcontractors, the dollar amount of work to be perfonned by several
subcontractors."

DGC's argument regarding the court's holding has been rebutted by the court itself. In the recent
decision of Bay Cities v. City of San Leandro (2014) 223 Cal. App. 4th 118, the appellant argued
that, under the MCM decision, the City was required to reject the low bidder's bid as DOC now
argues. In response, the court wrote:

Appellant purports to find support in our opinion in MCM, noting that we said there that
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"[tJhe City was without power to waive the deviation." (MCM. supra, 66 Cal.App.4th at
p. 377.) However, we reached that conclusion only after affuming the city'sfaetual
. determination that the bid defect in that case was material and not inconsequential .
.Indeed, we cited Gh/loffl, supra, 45 Cal.App.4th at page 906, for the proposition that the
question whether" , "a bid varies substantially or only inconsequentially from the call for
bids is a question offact." [Citation.]' " (MCM. supra, 66 Cal.App.4th at p. 375.) Here,
we apply precisely the same rules that we applied in MCM, albeit to a vel)' different set
offacts.

Although DOC has cited MCM to support its position, the court's holdings in MCM and Bay
Cities directly undercut DOC's argument. To determine if a bid is nonresponsive, the State first
has to make a factual determination that a deviation was made and then make the subsequent
determination that deviation provided the bidder with an actual advantage. In MCM. the City
awarded the project to MyerslKulchin after determining that its bid contained a defect but the
defect was waivable because it not affect the amount of the bid or give an unfaindvantage to
Myers. In Ghilotti, MCM, and Bay Cities, the public entities awarded the bids to bidders after
determining that any defects that were made by these bidders were insignificant.

DGC has submitted unfounded speculation regarding Bay Cities' bid and then twisted court
decisions to argue that Bay Cities' bid should be rejected. There is no basis to DOC's protests
and they should be rejected as meritlesa.

Sincerely,

Marlo Manqueros
Vice-President

cc: File
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